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JURY TRIAL CONTINUES: 10:15 A.M. In the absence 
of the jury deft. moves to exclude evidence of 
a felony conviction and moves to sequester witnesse 
Motions denied. 10:25 A.M. 14 jurors present. 
Motion to Sequester witnesses granted. Deft. 
sworn and testifed on his own behalf. 3 Deft. 
witness sworn and testified. 3 deft. witnesses 
previously sworn as govt. witness testify. 11:15 
Deft. rests. 11:16 jury excused, Deft. moves 
for Judgment of Acquittal-denied for reasons stated 
in open Court. 11:55 A.M. to 12:15 P. M. Govt. opens 
12:15 P. M. to 12:29 P.M. Deft. closes. 12:30 to 
12:43 P.M. Govt. rebuttal, 12:45 P.M, to 1:05 P.M.. 
Court cha:ges jury. 1:05 P.M. Alternates are exucsed 
and jurors brought to the jury room, Deft. takes 
exception to charge. 1:10 P.M. All full exs. and 
Indictment brougi.t to jury room by U. S. Marshal 
and deliberations begin. 3:20 P.M. Jury returns 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA : ty 
V. CRIMINAL NO. N-76-43 


HOWARD E. HAWLEY, JR. 


NOTICE OF APPEAL 


Notice is hereby given that Howard E. Hawley, Jr., the 


above named defendant, appeals to the United States Court of 


Appeals for the Second Circuit, from the final judgment entered 


in this proceeding on the 27th of September, 1976 and moves 


to proceed in forma pauperis. 


Dated at New Haven, Connecticut this > ae of 


September, 1976. 


THE DEFENDANT 
HOWARD E. HAWLEY, JR. 


” 
7 


n lec: titi fine _ 


Andrew B. Bowin 
Chief Federal Public Defender 


770 Chapel Street 
New Haven, CT. 
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UNITED STATES DISTRICT COURT 


UNITED STATES OF AMERICA : 
v. : CRIMINAL wo. : N-76-43 


HOWARD E. HAWLEY, JR. 
ERBICITHNERS 
THE GRAND JURY CHARGES: 
COUNT I 


On or about the 15th day of December, 1975, at New 
Haver, in the District of Connecticut, HOWARD P. HAWLEY,JR., 
the defendant herein, wilfully and unlawfully did take and 
carry away, with intent to steal and purloin, from the 
Connecticut Bank and Trust Company, Whalley Avenue Office, 
the deposits of which were then insured by the Federal Deposit 
Insurance Corporation, the sum of approximately 57,461, 
belonging to and in the care, custody, control, management and 
possession of the said bank, in violation of Title 18, United 


States Code, Section 2113(b). 
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UNITED STATES ATTORNEY 
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ASSISTANT UNITED STATES ATTORNEY ‘ $.osry cf) tks =~" J 
ocunent on file. Date:__ ; Vf mee 
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| oF co? THE FEDE RAY TED STATES DISTRICT COURT NEW HAVEN, CONN. 
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RECEIVED 


DISTRICT OF CONNECTICUT we 


UN'TTED STATES OF AMERICA 


io | V. CRIMINAL NO. N-76-43 
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| The defendant, Howard E. Hawley, Jr., moves this Court 
pursuant to Fed. R. Crim. P. 29(c) to set aside the jury verdict 


of guilty returned in this case on August 25, 1976, and enter 


judgment of acquittal, on the ground that the evidence established 
a reasonable doubt as to defendant's guilt. 

Alternatively, the defendant moves this Court pursuant to 
Fed. R. Crim. P. 33 to grant him a new trial in the interest of 
justice, because the verdict returned in this case on August 25, 
1976, is contrary to the weight of the evidence. 


Dated at New Haven, Connecticut this 30" day of August, 


Respectfully submitted, 
THE DEFENDANT 
HOWARD E. HAWLEY, JR. 


Re pen SE SSK SB Sow b~_ 


ssa ca 
a Federal Public Defender 
770 Chapel Street 
New Haven, CT. 
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FOR THE 
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United States of America ) See zy) 6D o2 PAZ 
v. No. N-7 Me Criminal if iiicT COURT 
HOWARD E, HAWLEY How HAVEN, CORN. © 
On this 27th dayof September , 1976 cume the attorney for the 


government and the defendant appeared in person and ' by counsel 


Ir Is Apsupcep that the defendant upon his plea of*not guilty and the jury having 


returned a verdict of guilty | 
has been convicted of the offense of violation of Title 18, Section 2113(b), of 


the United States Code (wilfully and knowingly did take and cey~ away, 
with intent to steal and purloin, money, belonging to and in che care 
of a bank, the deposits of which were then insured by F.D.I.C.) 


as charged? in Count One 
and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 


t Is ADJupcEp that the defendant is guilty as charged and convicted. 


It Is ADsupceEp that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment for a period of two (2) years on Count 


One; execution of sentence of imprisonment is suspended after sixty 
(60) days and the defendant is placed on probation for a period of 


three (3) years. 


Fr Is Onperep that the Clerk deliver a certified copy of this judgment and commitment to the 
United States Marshal or other qualified officer and that the copy serve as the commitment of the 


defendant. 


. 


° oo oom © cece ceecece ° oo . ° , 
United States District Judge. 
The Court recommends commitment to ° 


Fels io Oe ee 


‘Insert “by [mame of counsel}, counsel” or without counsel; the court advised the defendant of his rights 
to counsel and asked him whether he desired to have counsel appointed by the court, and the defendant thereupon 
stated that he waived the right to the assistance of counsel.” “!nsert (1) “guilty and the court being satisfied 
there is a factual basis for the plea,” (2) “not guilty, and a verdict of guilty,” (3) “not guilty, and a finding of 
guilty,” or (4) “nolo contendere,” as the case may be.2 Insert “in count(s) number ” if required 
; Enter (1) sentence or sentences, specifying counts if any; (23 whether sentences are to run concurrently or con- 
secutively and, if consecutively, when each term is to begin with reference to termination of preceding term or to 
any oth:r outstanding unserved sentence; (3’ whether defendant is to be further imprisoned until payment of 
the fine or fine and costs, or until he is otherwise discharged as provided by law. ° Enter any order with respect to 
suspension and probation. ® For use of Court to recommend a particular institution. app. 
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Cottu, - cross 

the Peperidge Farm store? 

A yes. 

a) That is the report that you gave of the interview you 
conducted of Leroy Umstead on December 15, 1975? 

A Yer, it is. 

Q Is that acurate to the best of ycur knowledge? 

fh Yes. 

MR. BOWMAN: I heve no further questions. 

MR. HARTMERE: I have no questions. 

(The witness was excused. ) 

MR, HARTMERE: The government rests. 

THE COURT: I will excuse the 3 y for a few moments. 

(In the absence of the jury; 3:35 P.M.) 

MR. BOWMAN: The defendant Howard Hawley moves for a 
judgement of acquittal at this time based on insufficiency of 
the government's evidence to make out a prima facie case, and I 
rely on Borum vs U.S., and I will supply this with my request to 
charge if it's necessary; Hiet vs U.S.; U.S. vs Collon; U.S. vs 
Jones; U.S. vs Nazarok,. 

I believe it's the government's burden of proving that 
where an employee has legitimate access to a bank in this case 
it has the burden of proving that the print was left at the time 
the crime was committed. 


We have had an expert who has testified that print could 


SANDERS. GALE & SSEI 


Certifi Ste tyr heporte 


Cotton - cross 
have been on there for a year and indeed Howard Hawley worked 
and had been in that bank at least ten times according to 
Umstead and possibly ac many as twenty times, that he had 
a lawful right to be in that bank, that he legitimately had acc- 
ess, that he had legitimate access while the print was left on 
a money wrapper. 

The government has not foreclosed the probability that 

wrapper was touched prior to it being wrapped around that money. 

THE COURT: When you say the government has to prove 

when it was .eft, do you mean direct scientific evidence to date 
the print? 

MR, BOWMAN: I am not saying it has to date the print 
what it h2s to do in the case of a fingerprint is foreclose 
other possibility. 

THE COURT: Hes to foreclose it? 

MR. BOWMAN: It has to eliminate speculation by the jury 
conjecture by the jury as to when that print was left. 


THE COURT: Isn't it sufficient if they present some 


rr A ae 


evidence from which it's reasonable to infer that the print 


wae left on the occasion when the crime was committed? 


MR. BOWMAN: I believe in this perticular situation where 


-- 


there is no other corrobrating evidence, where there is no other 
evidence that Mr. Hewley hed any contact with the stolen money, 


that they must show either through identification that he had 


SANDERS. GALE & RUSSELL 


Certified Stenotype Reporters 


Cotton - cross 


had it in his hand or that he was spending e gread deal after 


this alleged theft took place for them to satisfy the burden 


that they have or proving beyond e reasonable doubt that Howard 


Hawley took the money. 
The print wasn't on the money, 4t was on a wrapper and 


» don't 


the wrapper was placed ¢) the money on December 8th, and we 


know where the wrapper was between December 8th and December 15th, 


and we do know where it was prior to that according to the testi- 


mony of this case. 

THE COURT: I am still not clear what standards you 
think apply. Are you saying that these cases that you have men- 
tioned stand for the proposition that there must be direct evi- 
dence other than a print: where the print is left by the employee. 

MR, BOWMAN. I sey that they must show at lease @ sub- 
stantial probability that the print was left on the money wrapper 
at the time of the commission of the crime. 

My question is, why isn't it 


THE COURT: Thar may be. 


from which that fact 


3ufficient for them to show a circumstance 


4s readily inferable? 


MR. BOWMAN: Because in this particular case under these 


particular facts we have legitimate access. 


gets you to the concern that they have to show something more 


than the print. 


SANDERS, GALE & RUSSELL 
Certified Stenotype Reporter 


4. THE COURT: Wholly apart from the access. That's whet ate? 


Cotton - cross 


MR. BOWMAN: That's correct. 


THE COURT: Now, they have shown something more than the) 


print. It's a matter of some dispute but they have certainly 
shown something more, They have shown that at the time he went 
into that bank that morning, he and Mr. Umstead had agreed they 
were going to leave the bank, go to Mr. Umstead's house, leave 
the dog in the basement and they then -- the .-y show there 
was a change >of plan and sometime during six and eight in the 

! morning the defendant decided he wasn't going to go along with 
that plan, he rather go home, and there is a dispute es to why 
he wanted to go home but there is certainly another circumstance, 
which I would have thought would support the inference that the 
reason he changed his mind is because he had another reason to 
' want to go home that morning. 

MR. BOWMAN: I don't agree that inverence is readily 
available for the simple fact that Umstead testified that he was 
| ec 3% to Peperidge Farm and he tola the FBI thac and he also tes-— 
tified that he doesn't allow animals at Peperidge Farm and that 
they were going there right after the benk. 

THE COURT: Whether that's the reason that Mr. Hawley 
went home is something that may be a matter of fair argument to 
| a jury. Mr. Umstead's testimony is not that's the reason Mr. 
Hawley went home. He seys, there was no conversation about the 


dog before Mr. Hawley returned. That's his testimony. If the 


SANDERS, GALE & RUSSELL 
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AVE Y} 


KO. CONNECTICH I 


Cotton - cross 
jury credits that testimony it seems to me that they really -- 
the only reasonable inference is that he went, home to have some~ 
place to drop off the money. 

hey may not credit his testimony and they find it's 
sufficiently attacked by the FBI egent's account, that the food 
store being one of the subsequent jobs, they had a change in plan. 

The way the testimony stands it gives them 4 very good 
reason to think that the defendant went home for @ di *ferent 
reason and I would think that's a very strong circumstance fixing 
the contemporaneous placing of the money. 

MR. BOWMAN: I think wheat the court is saying is that 
because there may have been another reason for Mr. Hawley going 
home, that has not been explained at this time. That's the only 
corroborating circumstance which -leces Mr. Hewley's print on the 
money wrepper at the time of the commission of the crime and I 
can't agree with the court. I can't understand the court's holding 
huc I can't agree that's a circumstance which is strong enough in 
and of itselr to corroborate the fact that the print was left at 
the time of the commission of the crime. 

THE COURT: That's why 1 asked you whether you thought 
those cases req. ired something more than just another circumstance, 


whether they required some direct evidence of observation of some- 


thing of thet sort. 


} 
MR. BOWMAN: That's what they require. The fact is these 


SANDERS. GALE & RUSSELL 


Certified Stenotype Reporters ; 
= jai CHURCH STREET 


NEW HAVEN. CONNECTICU? 


Cotton - cross 

cases talk about a government's fe**ure to meet @ burden and in 
no case has the government ever been able to pin point the exect 
time wnen a fingerprint was left other than through an identifice- 
tion or expenditures of large sums of money after @ robbery. 

For instance, in the Collon case, the defer “ant had been 
charged with aiding and abetting a bank robbery and his fr “re- 
prints were found on & map which -- on which map was designated 
the victim bank, which was found in a getaway. car, and there the 
Sixth Circuit granted -- reversed the conviction in that case 
saying that the prints alone on 46 map, which designated the victim 
bank, withou. more, is not enough to sustain a conviction. I have 
not seen a case . ere we have had a custodian of a bank, granted, | 
but I don't believe it's the facts in this case are any stronger-- 

TI's COURT: I don't know what the access to the mep was. 
This is a print on @ wrapper asrovnd some money and the access has 
been largely limited by the examination. If this was somebody 
whose enincek gunten included frequent or even occasionally touch- 
ing of the item, that's one thing, but there has been a lot of 
testimony going along way towards precluding a touching during the 
course of this employee's duties. 

THE COURT: Do you have the citations? 

MR. BOWMAN: I have it and the request to charge. Also 


I would ask the court to ..y special attention to the Nazarok case 


which 18 a case where a person apparantly had been indicted for 


SANDERS. GALE & RUSSELL 


Certified Stenotype Reporters 


| 
| 


AVENUT 


CONNECTICi I 


Cotton - cross 
@ Dyer Act offense and where prints are found on the car and the 
oe 
court saying, without some precision in knowing when the ts 


were placed on the car that a conviction based on that alone is 


not -- cannot stand. 


Similiarly Borum vs. U.S. -- but Borum was a case where | 


there was knowledge of access, as in this case. 

THE COURT: I will take a short reces, 

{A recess was taken.) 

(In the absence of the jury; 4:00 P.M.) 

THE COURT: I have looked at the authorities Mr. Bowman 
has called to my attention but I am satisfied that the motion 
can be properly denied. There 18 evidence -ity this cese that 
markedly limits the accessioility of that bank's strap on which 
the print was found, limits the defendant's accessibility to it. 
It doesn't preclude it totally but this is certainly not 4 sit- 
uation where in a normal course of cleaning his print is on the 
item that you would expect to find it on, a cheir or some other 
item. 

The government did present evidence to the way the straps 
ere kept. Teller's vestimony was that they are in use and that 
the top one would be exposed for perhaps an hour or two hours 
and that evidence markedly limits the accessibility of any par- 
ticular strap to the defendant. 


It seems to me on the narrow issue of whether it's more 
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probable than not that the print was placed in connection with 
sommission of crime rather than in connection with « leaning duties, 
on the date of the evidence at the moment, that inference is draw) 
in favor of the government, 

That is just the inference from the print being there. 
Now, when you combine that with the evidence of the change of 
plan by the defendant to go home at 4 time when, from the govern- 
ment'e inference, it's reasoneble to think that the money was 
available for theft and was in fact stolen, that combi. 1 with 
the print seems to me as evidence from which reasonible juror: 
cen find guilt beyond a reasonable doubt. 

If they don't credit Mr. Umstead's version of why, of 
the circumstance surrounding the defendant leaving + f£ they 
choose not to draw the inference that, of course, is up to them 
but the accessibility here is limited. 

There is this other circumstance of the defendant going 
home, end he is pleced at the scene of the bank at a ime period 
which is from the government's other evidence the likely time 
period of the commission of the erime. 

So in combination -~ the motion is denied. What is the 
anticipation of the time needed to present the defense because I 
| am not sure whether we can do it today or tomorrow? | 
MR. BOWMAN: I heave several witnesses I will be sections | 
| Possibly five witnesses, your Honor. | 
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Morning Session 
(In the absence of the jury; 10:15 A.M.) 


MR, BOWMAN: May it please the court, your Honor, I have 
a motion to exclude a felony conviction of my client Howard Hawlg 

Before I say anything further I would ask the court to 
sequester «1l1 witnesses including possible defense witnesses who 
are present in the courtroom right now. 

I believe there is a substanti.1-.-- I ask they be ex- 
cluded at this time. 

THE COURT: As to the argument or just during testimony? 

MR. BOWMAN: I think the particuler argument could pre- 
sent a problem also, It really is none of these witnesses con- ‘, 
cern about the argument I am going to make and I don't feel that 
it would serve my client's interest at ell to allow them to re- 
main in the courtroom, | 

THE COURT: I don't think I can do that. I can sequeste 
witnesses so they are not present when there is testimony as to 
matters about which they are going to testify. I don't know of 
any reason to put people out of the courtroo”. other than that. 

MR, BOWMAN: My motion to exclude the conviction is that 
yesterday the government informed me that they had a certified 


copy of an attempted burglary conviction on January 20, 1976 of 


Howard Hawley's, in which he received a six month suspended sen- 


tence and two years probation, 


On the basis of the United States vs. Jackson, /'\05, Fed 
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Supp. 938 Eastern District of New York, 1975, ty motion is based 
on that case. There a Federal Court. excluded a prior conviction 
in the defendant's trial for armed robbery 8s long 4s the whens 
and refrained from suggesting a pristine background on direct ex-'| 


| amins tion. 
I don't believe that this _ felony conviction necess+ 
| arily notes dishonesty, such 4s 4 perjury conviction might, and | 
I believe that the probability of prejudice to my client far out | 
, weighs the probative value of the conviction with respect to the | 
| defendant's credibility. 
On the basis of that case I ask the court to exclude 
evidence of that conviction. 

THE COURT: Do you want to be heard, Mr. Hartmere? 

MR. HARTMERE: Yes, please. I would start out by — 
that we told defense counsel Monday that we had the convictior. 
I didn't have a certified copy at that time. As soon as I got it 
| yesterday I showed him a certified copy. I have a copy here if 
| your Honor wants to look at it now. 

As for an attempted burglary, -he defendant was ‘iii 
of that offense on April 23, 1976 of this year. I would suggest 


to the court that it is highly probative of the defendant's cred- 


ibility. 


The defendant, when he takes the witness stand, will be the 
| 


only one with a felony cunviction. I assume, besed on the 


defense request for instructions, that they want to place high 
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value on his testimony. I think the jury is entitled to know that 
he is a convicted felon and I think burglary is close enough to | 
the offense here to be considered to that effect. 

We only want the conviction for credibility, however. 

I am not claiming any prior similar act or subsequent 
similar act, however, I don't think 4t should be taken away from 
the jury on that basis and I believe, your Honor, the new gesare’ | 


rules of evidence provide that it is totally within your Honor 's 


discretion thet you simply weigh the probative value. 


| 
I think if that's done in this case the government should 


} 


be allowed to use this conviction. 


MR. BOWMAw: If I may just reply briefly. I believe | 


that when Mr. Hartmere, what he said is exactly true in thet this | 
is so similar end that both of them involve crimes of theft or 
a.iempted theft, the jury will draw an inference that if he pled 
guilty t» a crime which he committed a month after this incident 
chen he must have done this also that's exactly why I claim that 
the prejudice will outweigh the probative value of impeachment 
of the defendant's credibility because I don't believe the jury 
will be able to distinguisim between the way they -- the law re- 
quires them to use the conviction and the inference that they 
will naturally draw that if he committed the burglary then also 
he must have committed this larceny. 

THE COURT: That argument, of course, 4s at the heart 


of the use of’ convictions to impeach in any event and so J can't 
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accept that argument to preclude them in all situations. This is 
! 

recent and it's not trivial and it seems to me it's not a bacis 

to rule it unavailable to the government “in which he plans tc 


testify. You have the argument available to you. This conviction 


is based on a plea. 


MR. BOWMAN: Yes, 

THE COURT: You have the argument available to you in 
this situation that he acknowledged his guilt in that situation 
and in this case he chooses to contest it. That argument is fre- 


quently made and sometimes very persuasively. 


MR. BOWMAN: Mey I have « moment to confer with my client? 
(Discussion off the recond.) 
MR. BOWMAN: The defendant is ready, your Honor. 


MR. HARTMERE: There is one other matter I would like 


| 
| 
| 
| 
| 
} 
| 
} 
| 


to bring up. There are several witnesses in the courtroom I 
understand who are going to be called by the defense. They were 
government witnesses yesterday. I would ask the court to inquire, 
ask defense counsel for an offer of proof es to their testimony | 
which, since I believe it should have been brought out on cross ole 
they have been on the witness stand and they have een cross 
examined extensively. I don't know what the new material is -- 
THE COURT: Well, I don't think he needs to disclose 


that simply because they were called in the government's case. 


If in the course of the direct examination there is some reason 


to think it's repe. ious an offer of proof may be required but 
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HOWARD HAWLEY, "'*" called as a witness, 


, hee 


having first been duly sworn by the Clerk of the Court, 


was e.. mined and testified « follows; 
THE CLERK: Please state your name and address, 
THE WITNESS: Howard Hawley, Jr., 623 Elm, New Ha.en, 
MR, BOWMAN: Good morning, ladies and gentlemen. 
DIRECT EXAMINATION BY 
MR, BOWMAN: 
Q Good morning, Mr. Hawley. Are you the defendant in this) 


case? Are you the defendant in this case? 


Yes. 


Please keep your voice up so the ladies and gentlemen of | 
can hear you. How old are you, Mr. Hawley? 
Forty-five. 
How much education have you had? 
Twelfth-grade. 
Were you brought up here in New Haven? 
A Live here all my life. 
Q Mr. Hawley, in March of this year did you plead guilty 
to ettempting to break into a grocery store? 
A Yes. 
Q For that you received a sentence of six months suspended 


and two years probation? 


A correct, 


This « curred on January 20th, on or about January 20th 
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Hawley - direct 
of this year? 


A Yes. 


Q What was your reason for attempting to break into that 


store? 

A I had no food and I am on welfare. I wanted food and 
I tried to get some food. 

Q Mr. Hawley, have you ever worked for Leroy Umstead? 


A Yes. 


| 

| 

| 

Q Have you ever worked for him at the Whal? »y Avenue Brench 


of the Connecticift Bank and Trust Company here in New Haven? 
A 


Q How far do you live from that bank? 


Approximately five minute walk. 
How many times have you been in that bank? 
Thirty, forty times, maybe more. 


As a custodian how many times have you been in that 


Approximately the same. 
you bank there 6nd you also work there, is that true? 
A True. 
Q When you clean the bank ordinarily where do you ciean 
inside the bank? 


A The whole bank. 


Q Would you tell the ladies and gentlemen just exactly 
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Hewlevy - direct 
"Some money is missing. 
He said," Do you want to go with me,” and I seid,” Hell 
yeah," excuse the expression, 
Q Go ahead. — 
ed 
A So I went upsteire ~“d just the seme as I did when I 
opened the door, threw the shain on the table -- 
Q Back where you Jive wit’ Mrs. Mc Millen? 
A I threw the cheli on the table like I did with the bread | 
cigarettes, like I did with the dog, and left. 
Q Then you went back to the bank? 
A I certainly did. 
Q Then were you interviewed by the FBI agents. 
Right. Downstairs, One at a time, 
Then they asked you if you would give your fingerprints ?| 
Right. 


You gave them your fingerprints? 


Right. 


Mr. Hawley, do you believe in the obligation of an oath? 


Yes. 
MR. BOWMAN: I have nothing further. 
CROSS EXAMINATION BY 
MR. HARTMERE? 
Q Mr. Hawley, were you on welfare in December of 1975? 


A Yes, sir. Still an. 
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Hawley - cross 
That's why you broke into the store to get food? 
Because I didn't have any money. 
You testified you found money wrappers on the floor, 
I certainly did. 


What denominetion? 


I didn't pay it much attention. Just pick them up with 


both hands in the trash and ones that are good on the top. 


Q You check them to see whether they were good? 

A No. If they are ripped they are no good. If they are 
flat I know they are good because they sitting up there looking 
at me, some of them were on the floor. 

Q You have to look at each money wrapper to see if it 
was good or used? 

A 1-5 I am sorry. You don't look et every wrapper. 

Q You don't look et every wrapper? 

A But people just take the trash and throw it there. whatl's 
on the flcor I mostly pick it up with my hand. I might even throw 
good ones away. If I see good ones I put them up on the counter. 

Q Did you vacuum the areas? 

A Sometimes I did. 

Q Isn't that how you clean the trash normally? 

A NO. You pick it up with a sail. put it in enother 


bucket, then take a dust mop and the other side is 4 vacuum. 


mop back. 


That's in back of the teller's, the desk -- dust 
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Rogers - cross 

MR, BOWMAN: No further questions. 

THE COURT: You are excused. 

(The witness wes excused, ) 

MR, BOWMAN: The defendant rests. 

THE COURT: Any rebuttal? 

MR, FARTMERE: No rebuttal. 

THE COURT: The jury will be excused. 

(In the absence of the jury; 11:17 A.M.) ° 

MR. BOWMAN: The defendant moves for a judgement of 
acquittal. ._ The facts that I wish to add to my previous argument 
I made at the close of the government's case, the defendant hes 
testified that on occasion he had found-money wrappers in the 
benk during the course of his duties, that new ones he replaced 
on the teller counter and old ones he has thrown away. 

In view of the fact that he had legitimate access to the 
bank, in view of the fact he has a right to put his hands on the 
trash, to replace unused money wrappers, I believe that the govern- 
ment has not carried the burden of proving beyond a reasonable 
doubt as ® matter of law that the defendant took and carried away 
with the intent to steal money of that bank in ex:ess of $100. 

THE COURT: Well, I am going to deny the motion. This 
case is not in the line of cases where tems couched is one of 
fairl, widespread availebility. It certainly is not @ map in’ the 


car or a vehicle itself. 
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There is testimony from the defendant that he found 
some of these straps on the floor on occasion. The bank witness! 
testimony is that rarely occurs. The bank teller's testimony is 
if one is dropped because they pick one out they promptly replace 
it, so it's a possibility that the print could have been placed 
on it by picking up trash and there still is the circumstance 
which, of course, is a matter now of very sharp disp => as to 
credibility as to why the defendant went home the morning when 
it seems likely the funds disappeared, at least the morning of 
the end of 48 hour period which the funds disappeared. 

I think the jury is going to have to give consideration 
to that credibility dispute. If they are left with reesonable 
doubt they must acquit but if they resolve that credibility 
dispute and think the defendant is not telling the truth 
about the circumstances of his going home that Mr. Ums tead is 
telling the truth, they may draw the inference thet the print 
was placed on that item on an occasion when the defendant comm- 
itted the c.ime and went home to hide the money. I will let 


them ponder that matter. 


tweuwr sx ee nS oS 


As far as the request to charge, so you will be guided in 


ergument, the defendant's request I will grant in pert so there 
will be no misunderstanding, dealing with the paragraph at the 
bc tom of the first full page, I will tell them the government 
hes the burden of proving that the defendant touched the wre,,-r 


during the commission of the crime and I will either say or give 
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words to the-effect of the next sentence =~ I will give the sub- 


stance of the next sentence and I will probably say the fact thet 
his fingerprint being found there alone wouldn't justify an in- 
ference. - 

Maybe that's what you meant by the near fact but I will 
not tell them as you suggested on the mext page in the finel 
peregraph thet the government must prove beyond a reasonable 
doubt that the wrapper was so inaccessible as to give rise to the! 
inference that the defendent placed his print on the wrapper dur- 
ing the commission of the crime. 

It seems to me there reasonable doubt is to be sustained 
based on all the evidence and not any one piece of the evidence, 


so I won't charge as to that last sentence beceuse I don't think 


that's the law. 


MR. BOWMAN: I have submitted the specific request to 


charge beceuse I view that as the primary issue in a case. I' 
also request specific charge on the defendant's prior conviction, 
thet it's not to be used as substantive evidence, naturally, in 
this case, 

THE COURT: All right. 

MR, HARTMERE: For my argument, is the court going to 

MR. BOWMAN: I don't wens: t0 interrupt. Let me finish 
one further point. I would also: request to charge thet the de- 


fendant has the perfect right to be here in the courtroom during 
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the presentation of witnesses against him because the prosecutor 


made a point in his cross examination that the defendant had 

been sitting here throughout the entire testirony, that he heard 
all the witnesses, and I believe that this jury and the defendant 
both have a right to know that the defendant has an absolute 
constitutional rig..c to be here to have witnesses testify in front 
of him. 

THE COURT: All right. 

MR, HARTMERE: Is the court going to give the government 
request #2 on possible doubt or words to the effect? 

THE COURT: Well, endeavoring to set forth whet reason- 
able doubt me#ns, 1 will give you the same instruction I usually 
give. It does heve some distinction bwtween reasonable doubt 
and I think the other phrase is possible or imaginary doubt, so 
I won't necessarily use the wording but I think that language 
has been heard enough times to be familiar. It may have some 
such phrase as it doesn't have to be proven to a mathematical 
certainty, or something like that. 

MR, BOWMAN: The test is whether or not, is that doubt 
which would céuse @ prudent person to hesitate and make a decision 
in a matter of importance which he is deliberating in a criminal 
case -- 

MR, HARTMERE: I don't have any problem with the charge 
on ressonable doubt. The Court will give a charge on circumstan- 


tial evidence? 


THE COURT: Yes. Again, not Yiecessarily in your lenguage 
but as to what circumstantial evidence is and the fact that it is 
not an inferior type of evidence to direct evidence. That point 


will be made. I don't think I will give the illustrations that 


you have that you can, of course, argue them. I don't expect to 


discuss possible punishment since thet hasn't been alluded to in 
any of the questioning, 

MR, BOWMAN: Can we have some time? 

THE COURT: Yes. 

(A recess was taken, ) 

(Jury presents 11:55 A.M.) 

THE COURT: Ladies and gentlemen, now the evidence in 
the case is concluded and you're going to hear the arguments from 
counsel? 

Their arguments are not evidence. The evidence is what 
you heard from the witnessesand the exhibits you will see, but 
the arguments of counsel are usually helpful to a jury so that 
you will understend the claims that each side makes from the evi-l 
dence that you have heard, so I urge you tc pay close attention 
to them. 

(Mr. Hartmere made an opening statement on behalf of 
the government. ) 

(Me, Bowman made ® closing statement on behalf of the 


defendant. ) 


(Mr. Hartmere made @ closing statement on behalf of 


the government. ) 

(Sidebar conference. ) 

THE COURT: As I heard the arguments nobody seemed to 
make anything of what the defendant said when interviewed by the 
agents. The reason I raise this with you, is you probably know 
there was a case recently in our Circuit that reversed a conviction 
for lack of that charge as to voluntariness of statements that 
were in the nature of confessions. 

Statute 3501 defines those statements as confessions or 
any incriminating statement. I am not sure that what he said 
when interviewed by the agent was incriminating but I called you 
to the bench because if I give instructions I run the risk of 
hurting the defendant by in any way suggesting that what he said 
was of such significance they have to be careful of that and find 


the volunteriness, so I have to see if you want any charge on 


i 


the voluntariness on those statements. 

MR. BOWMAN: No. 

THE COURT: I want to be sure you don't want it. 

MR. BOWMAN: No, your Honor. I em esking the court to 
make clear the defendant has an ebsolute right to be in this 
courtroom. I think it was improper for the government to argue 
that there was an inference -- adverse inference to be drawn from 
the fact that the defendant sat in the courtroom. 

THE COURT: I don't think that was the argument. I 


think that simply having been in the courtroom he had an opportunity 
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to in effect tailor his testimony to what he heard. I understand 


your point and I will certainly cover it. 


(sidebar conference concluded. ) 


JURY CHARGE 


THE COURT: You heard the evidence and the arguments 
and now it is my task to give you the instructions of law that 
are to govern your consideration of this case. 

It is exclusively the function of the court to set forth 
the rules of law and the instructions as to their epplicetion. 

On these issues of law you must accept the rules of law 
es I explain them to you. 

You are not at liberty to apply your own notion of whet 
the lew is or even what the law ought to be. 

When it comes to determining the facts, then you are 
the sole judges of the facts. You consider the testimony, you 
recall it, analyze it, weigh it, and decide from all the testimony 
what you think the facts are. 

If counsel refer to some facts end you recall them 
differently, rely on your own recollection. If in the course 
of these instructions I should refer to any facts, just to ill- 
ustrate what the claims are, and you recall the facts differently, 
again, rely on your own recollection because as jurors you are 
the sole judges of the facts of this case. 

In this case as in eny criminal case the defendant is 
presumed tc be innocent unless end until he is proven guilty 
beyond a ressonable doubt. That presumption of innocence was 
with the defendant when he was first presented for trial. It 


continues with him throughout the trial and eas far as you are 
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concerned he is innocent and continues to be innocent unless and 
until such time as all the evidence produced in the trial, con- 
sidered in the light of these instructions and deliberated upon 

by you, satisfies you beyond 4 reasonable doubt that he is guilty, 
and the burden of proving the defendant guilty beyond a reasonable 
doubt rests with the government. 

The defendant does not have to prove his innocence, This 
means that before the defendant could be found guilty the govern- 
ment must prove to you beyond e reasonable doubt each and every 
element of the crime charged, end whether that burden of proof 
hes been sustained depends not on che number of witnerss or the 
length of their testimony but on the neture and quality of the 
testimony. 

Now, reasonable doubt means simply a doubt founded upon 
reason. It is &® doubt as will be entertained by a reasonable 
person after all the evidence in the case is carefully analyzed 
and considered. 

A, reasonable doubt may erise not only from the evidence 
produced but also from a lack of evidence, since the burden is 
on the government to prove a defendant guilty beyond a reasonable 
doubt of each and every element of the crime charged. 

A defendant has the right to rely upon a failure of the 
prosecution to establish such proof. However, ebsolute or mathe- 
matical certeinty is not required but there must be such certainty 


as satisfies your reason and judgnent and such that you feel 


SANDERS. GALE & RUSSELL 
Certii ; Ler 


1 Sic 


conscientiously bound to act upon. 

Reasonable doubt is not a fanciful doubt or a whimsical 
or capricious doubt for anything relating to human affairs and 
depending on humen testimony open to some possible or imaginary 
doubt. 

A reasonable doubt is such a doubt as would cause a 
prudent person to hesitace before ecting in matters of importance 
to himself .or herself. 

So if the evidence warrants in your judgment the con- 
clusion that the defendant is guilty so as to exclude every other 
reesonable conclusion, you should declare it to be guilty. 

On the other hand, if on all the evidence you have a 
reasonable doubt as to the guilt of the defendant, then you 
must find him not guilty. 

Now, #8 you know this case is United States against 
Hawley and the charges are set forth in an indictment which will 
be sent into you in the jury room, 

I will deal with the allegations in a moment. Let me 
first say about’ the indictment that an indictment by e® Grand Jury 
is simply the formel method of accusing a defendant. It defines 
the crime cherged end the manner of their alleged accomplishment 
but the indictment is without any bearing or significance in vour 
consideration of this case end it is ta_be accorded no weight by 
you in determining the guilt or innocence of the defendant. 


The grand Jury, efter all, hears only the government's 
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side of the case. There is no cross examination and no defense 


witnesses so you are the first jury that heard the whole case, 


and the fact that a Grand Jury has indicted is no evidence at all 


for you to consider. 

Federal law makes it a crime to take away with intent 
to sterl money exceeding $100 belonging to or in the custody of 
e bank, the deposits of which ere insured by the Federal Deposit 
Insurance Corporation. I will read you the statute. It is very 
short. 

It says. "Whoever takes ant 'ctrries away with intent to 
steal money of value exceeding $100 belonging to or in the care, 
custody, control, management or possession of any bank shall be 
punished," and the indictment in this case charges thet the de- 
fendant committed a violation of that stetute. 

Now, there are five essentiel elements of the crime 
cherged in the indictment. Fach of which the government has the 
burden of proving beyond a reasonable coubt before there could 
be a conviction. 

The five elements are these: first, that the defendant 
ectually was present in the bank on the date in question, December 
15, 1975; second, that the defendant took and cerried away from 
the bank on thet date money in excess of $100; third, that the 
money belonged to or was in the care, cwstody, control, management, 
possession of the benk on that day; four, that the deposits of the 


bank on that day were insured by the Federal Deposit Insurance 
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Corporation;,five, that the defendant in taking and carrying 


away money in excess of $100 of the bank acted willfully and with 


intent to steal. 

You are entitled to conclude that money that is used by 
tellers and available for their use in handling customer busine- 
ness is money in the care, custody, control of a bank in the mean- 
ing of that statute. 

You ere entitled to conclude fréh the evidence you heard 
about the Federal Deposit Insurance Corporation certificate of 
the payment of premiums for insurance for that period of time. 
From that you would be entitled to conclude thet the bank was 
insured by the Federal Deposit Insurance Corporetion on thet day. 

As to the last element of the offense, and en act must 
have been done willfully and with specific intent, and an act is 
willfull only when it is done voluntarily and purposely with a 
specific intent to do what the lew forbids. 

Laxity, inadvertence, carelessnes, negligence, even gross 
negligence is not enough to show willfullness., 

Specific intent, es the term suggests, means more then 
@ general intent to commit an act, a person with specific intent 
who knowingly does what the law forbids, purposely intending to 
violate the law and recklessly disregarding the law. 

Now, obviously in deciding whether or not those elements 
have been established, and particularly in deciding the element 


that's most disputed, namely, whether Uhe defendant has beer 
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a 


proven beyond a@ reasonable doubt tc be the person who took and 
carried away money from that bank, you're going to hay~ to give 


some consideration to the credibility of the witnesses: you heard. 


And there are certainly considerations you are entitled to have 


in mind. You can consider the appearance of each witness on the 
stand, try to size nim or her up. Did they appear to be telling 
the truth, did they appear to be witnesses who could recall 
accurately the events in question who could report them accurately 
to you, 

You are entitled to consider whether the testimony that 
each witness gave you was plausible. Does it ring true to you, 
does it fit together with other evidence in the case that you 
are satisf’ed is true? 

The testimony of a witness may be discredited or, as 
it's sometimes called, impeached by showing that on a previous 
occasion the witness said something inconsistent or d “ferent 
with what the witness is saying on the stand, and you are en- 
titled to consider what witnesses were shown to have said at an 
earlier occasion in making up your mind as to whether what they 
said in court is true or not, 

Of course, the fact that a witness is incorrect on &ome 
aspect of his testimony doesn't mean he is incorrect in other 
aspects of his testimony. A witness could even deliberately lie 
about one part and be correct about other parts, but if you find 


the witness has lied to you on a mater‘al point in his testimony 
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then, naturally, you would be suspicious about the rest of his 
testimony and you would be entitled to disregard it. 

You can also consider as to every witness whether that 
witness has any interest in the outcome of the case or any bias. 

Now @ person may have & bias and may have an interest 
in the outcome and still give entirely truthful testimony, but 
bies, if you find such exist, or interest in the outcome, if you 
find that exist, is a circumstance you are entitled to consider 
in deciding whether to believe the testimony of any witness thet 
you heard, 

In this case you heard what we call un expert witness. 
That is a witness who by his experience in training or education 
is entitled to give an opinion, and you heard the fingerprint 


examiner from the FBI give his opinion as to the comparison be- 


tween the fingerprint of t.. defendant and the print found on 


the strap in evidence. 

A person who had certain experience or educational train- 
irg in the field is entitled to give an opinion, but it's still 
a matter for the jurv to decide how much weight to give that 
opinion, 

You are entitled to credit the opinion, if you are sat- 
isfied that it's supported by setisfactory explanation, but you 
don't have to. What weight you give that opinion of that witness 
is entirely up to you. 


In snort when you decide issues of creji bility of all 
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the witnesses in the case you are to apply the same considerations 
and use the same sound judgment thet you apply in considering 
matters of crecibility that arise in important questions in your 
every day lives. 

A defendant who wishes to testify is an entirely compe- 
tent witness. He is entitled to hicichearid and his testimony is to 
be judged es bs same standea. ds es applies to all the other wit- 
nesses. 

I should mention one further point. The testimony of 
the defendant was sought to be impeached by the fact that he has 
been convicted upon his plea of another offense. 

Let me express a strong word of caution here that that 
particular bit of so called impeaching testimony. That evidence 
of another conv ction is available for your consideration only 
to the liv ited purpose of deciding to what extent, if any, you 
think it has a bearing on his crecibility as a witness. 

It is to play no part whatever in your consideration of 
whether he is the man who committed the crime. That is an import- 
ant distinction for you to make but you have to make it very 
consciously. 

In other words, you cannot think or permit it to effect 
your deliberations at all that, well, he did commit one crime and 
so, therefore, maybe he committed this one. Yhat is a use of that 
conviction that you are not permitted to make. 


If you think thet conviction har « bearing on his 


SANDERS. Oe & RUSSELL 


Certified Ster > Rep 


191 


credibility you are entitled to consider it for that limited 
purpose but only for that purpose. Whether he committed the 
crime of which he is cherged in this case depends on the evidence 
in this case end whether that evidence persuades you beyond @ 
reasonable doubt of his guilt of this offense. 

The defendant has an absolute right to be present through- 
out the trial, to sit at counsel table end to hear all the testi- 
mony that wes presented. 

In deciding some of the issues in this case you cén 
consider what the attorneys have referred to as circumstantial 
evidence. Generally trere are two types of evidence, direct 
evidence by which we mean the evidence of an eye witness, what 
somebody actually saw occurring, then there is circumstantiel 
evidence which consists of facts proved from which the jury may 
infer by @& process of reasoning other facts sought to be established 
as true. 

of course, different inference may be drawn from 
that you find are true. The prosecution asks you to draw 
set of inferences and defendant asks you tc draw another. 
for you to decide which common sense inferences you think 
reasonab.e to draw from the facts you find are true. 

Circumstantial evidence may be received and is entitled 
to such consideration as you find it deserves. No greater degree 
of certainty is required when evidence 4s circumstantial than 


when it is direct, ®or from either type of evidence there cannot 
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be a conviction unless you are persuaded by that evidence beyond 
@ reasonable doubt of the guilt of the defendant. 

Now, obviously one central issue on which circumstantial 
evidence is offered has to do with whether the defendant is the 
person who took the money from the bank and the government relies 
on the finding of what they. allege is his fingerprint or & strap 
covering some money that was found on the bank steps the morning 
efter the disappearance was noted. 

The government hes the burden of proving thar the defend- 
ant touched the money wrapper during the commission of the crime 
charged, and you may not speculate or guess as to when the print 


was placed on that money wrapper. 


The defendant es a custodian performing custodial or 


janitorial services had lawful and legitimate access to the bank 


on December 15, 1975. He had the right to be there. 

So one of the issues of this case, if you find his print 
was placed on the money strap, is whether the print was placed 
in the course of his duties as a janitor on some other occasion 
while doing his janitorial work or whether it was placed during 
the course of committing the crime, 

If you find the defendant's print was placed on that 
strap you cannot infer from that fact alone that the defendant 
is guilty. You can convict only if you ere persuaded beyond a 


reasonable doubt from all the evidence in the cease that the de- 


fendant placed his print on that strap in the course of committing 


the crime cherged. 


The government contends there are circumstances that make 
4t reasonuble to draw that inference and they rely in part on Mr. 
Umstead's testimony thet the defendant decided to change plans 
concerning mating the dogs et Umstead's house and that the de- 
fendant instead decided to go back to his home. 

The defendant disputes this testimony, and he testifies 
that he went home because Umstead told him to teke his dog home 
because the dog couldn't be at the next job. 

So there is a credibility dispute on that matter. But 
I remind you that the defendant does not have to prove his -n- 
nocence and he does not have to prove his version of the facts. 

T... government has the burden of proving guilt beyond 
& reasonable doubt. So you are to weigh all the evidence that 
you have heard, decide what you think the facts ave, draw the 
inferences you think are reasonable. 

If after doing thet you have a reasoneble doubt about 
the defendent's guilt you must declare him not guilty. 

If, on the other hand, you ere pe. 3uaded beyond @ reason- 
able doubt that he is guilty of the crime chargec then you should 
find him guilty. 

Now, I remind you you are duty bound to apply the law 
as I have expleined it to you. When you reach the jury room, 
select one of your number es the foreman or forelady to preside 


over your deliberation. Determine the facts from the evidence 
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apply the lew as I have explained it an@ then retw your verdict 
feirly, uprightly and without ascintilla of prejudice. When you 
reach a verdict it must be unanimous. The duty of each juror is 

to discuss and consider the opinions of all the other jurors, but 
in the final analysis it is your individuel duty to make up your 

mind and to decide this cese on the basis of your own individual 

judgement and conscience. 

In just @ moment I will let you return to the jury room 
and begin your deliberetions when you get there. lease wait 
jwt a moment before deliberating before the clerk brings the 
indictment and the exhibits in, and when those have arrived begin 
your deliberations. 

I think the marshall has probably arr-nged fcr you to 
have ‘lunch, so I leave it to you whether you have lunch firs*® or 


deliberate a little or do it siisaiadadel That is entirely up to you. 


When you have reached @ imamiat let the Court know through 


the bailiff and return to the courtroom and announce your verdict. 
I will excuse the two alternates. They have set patient- 
ly with us. Obviously your attendance throughout the trial guer- 
antees us that we will have twelve jurors ready and able to deliver 
as a jury of twelve, so you perform a service by being here and 
Pincers cicada to the testimony even though at this point 
your 8 services have come to an end and you are not free to partic- 
ipate in the ultimate resolution, but I nevertheless thank you 


for your attendance and attention to the testimeny, so that the 
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two alternates are excused and the jury of twelve may retire to 
the jury room. . 

(In the absence of the jury; 1:05 P.M.) 

THE COURT: Does the government have any exception or 
further mequest to charge? 

MR. HARTMERE: NO. 

THE COURT: Does the defendant have any exception or 
further request? 

MR. BOWMAN: I have one exception, your Honor. The 
exception is thet I don't believe your Honor went far enough in 
instructing the jury not only that the defendant has the absolute 
right to be present during the trial of this case but also that 
they are to draw no adverse inference, 8&8 the prosecutor tried 
to have them drew during his sumation, from the fact that he is 
present in this courtroom and he hes a right to have witnesses 
confront him with the evidence, or to have the government confront 
him with the evidence, I should say. 

THF COURT: I didn't understand that there wes en argu- 
ment that they should in any way hold it egains+ him that he was 
here. I took the argument to be that he has been sitting here 
hearing the testimony and, therefore, his testimony, «ccording to 


the government was tailored to fit with what he heard. Theat is 


feir argument. Thet is not an improper argument. I don't think 
eo 


» 


I said because he is sitting here you should think i111 of him. 


I did give them the instruction that I thought was 
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was requested, that he had an absolute right to be here and hear 


all the testimony, s° they didn't think there wes enything unusual 


about it but if you start to negate an-inference that wasn't even 


sought to be drawn, I'm really going a little too far. 

Other than that there ere no exceptions? 

MR. BOWMAN: No. 

THE COURT: Have you seen that the exhibits are in order? 

MR. BOWMAN: It says here charged criminally -- 

MR. HARTMERE: It's an eka that the defendant testified-- 
it was elicited from two other witnesses thet he was known &8 
Red. I covered it up. If you want it uncovered you can uncover 
it. It was your request I covered it. 

THE COURT: I think the defendant himself used that name 
so I don't think that was 9 surprise. Is that exhibit in that 
form acceptable to the defendant? 

_ MR, BOWMAN: Yes, your Honor. 
COURT: Is that the fingerprint card? 
BOWMAN: That's right. 
COURT: The marshall will take the indictment and 


the exhibits and counsel will be in recess until 2:15. 
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